The judge granted the motion to amend and,  when determining the
back pay award,  applied Rule 15(c),  Fed.   R.   Civ.P.,  and tolled the award
on October 20,   1980.       Rule 15(c)  provides that where a claim or defense
in an amended pleading arises out of the same circumstances set forth
in the original pleading,   the amendment relates back to the date of
the original pleading.     Relation back has been generally permitted where
the movant seeks  to enlarge the basis or extent of a demand for relief.
See,   for  example,   Goodman v.   Poland,  395 F.  Supp.   660,  682-86  (ID. Md.
1975) (change of theory of  recovery from equity to law permitted);
Wisbey v.   Amer.   Community  Stores  Corp.,   288 F.   Supp.  728,  730-32  (D.
Neb.   1968) (amendment seeking additional damages in FLSA action permitted).
We do not believe that the restrictive application of relation back
by the judge was appropriate in this case.

Rather,   in determining when back pay should terminate,  we look to the
date when Bailey informed the Secretary he no longer sought reinstatement
at Arkansas-Carbona.    We agree with the judge's related conclusion;     "It
would be unfair and improper to require a mine operator to pay a former
employee back pay  for a period of time when the employee has unequivocally
.stated  that he does not want to return to his former employment."    3 FMSHRC
at 2321.     In a case  involving similar issues,   this judge compared a miner's
lack of  desire  to be reinstated  to a rejection of an offer of  reinstatement
under  the National Labor Relations Act.     Secretary on behalf of Ball v.
B&B Mining,   3 FMSHRC 2371,   2378  (October 1981) (ALJ).    We concur with  the
NLRB rule that an employer is released from his back pay obligations when
the employee rejects an appropriate offer of reinstatement,  and consider
the analogy to the facts of this case appropriate.    See,  for example NLRB v.
Huntington Hospital,  550 F.2d 921,  924 (4th Cir. 1977); NLRB v. Winchester
Electronics,  Inc.,  295 F.2d 288,  292  (2d Cir.  1961); Lyman Steel Co.,  246
NLRB 712   (1979).

Tolling the back pay award on the date Bailey informed the Secretary
that he no  longer desired reinstatement effectuates  the preceding principles,
while the judge's relation back to the original complaint needlessly and
unfairly penalizes Bailey.    Therefore, we reverse the judge's relation back
to the date of  the original pleading.     The present record does not reveal
the date Bailey Informed the Secretary of his waiver of reinstatement.
Accordingly, we additionally remand for determination of  that date in order
that the back pay period may be established and the necessary computations
properly made.

V.     College tuition and related expenses.

Bailey's remaining contention concerning the award is that the judge
erred in not granting him  tuition and miscellaneous college expenses.    The
judge held,   "Complainant failed to establish any entitlement to an award of
1 year of  college  tuition plus $400 book and miscellaneous expense allowance."
3 FMSHRC at 2322.     We affirm the judge on this point.

The Secretary argued in his brief before the judge that Bailey would
not have paid tuition and expenses, but for his accepting the position at
Arkansas-Carbona. 16/ The judge, found that, prior to his employment with

16/    The Secretary did" not raise this  issue on review and,  although
Bllley briefly raised it in his petition for review,  he did not file
a brief before us.

1775ate adjusted semi-annually,   based on the prime  rates   for
